OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL,

Bonorable Charley Lookhart
3tate Troeasurer
Austin, Texas

Dear siri Attentioa; MNr. H. Mo Stevens

Opinian Xo, 0-20%9

Re: Is the assump{ion by Zrantee in

a deed of a pre-~wxisting en

indedtedness upon the property

desoribed oraln, subjest td
- 1p tax levied Uy

3, where suah
sa indebtedness
n favor of an in~

hnd thersfore exempt
atax\upon its filing
dation in the offies of
) 4 irk under the Regis-
atioh Laws of this Stute?

- By Y $/ Mapbh 18, 1940, you submit
for thsopinion of \$hid de nt, the rohowing QU s~

£V quested by the County Clerk
han Dounty to obtaln a ruling froa you
3 ng question,

roin the grantes assumes a pre-

‘ ndedbtedness; such pre-existing ine
dobtadnou being secured dy & llen on whieh
State Note Stanps were not paid when it was:
filed for record, bdecause the lien was in
favor of an instrumentality or the Federal
Covernment that wss exempt from the payment
of such tax'7"
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In our Opinlon No. 0-1328, it was held thet an
assumption and promise to pay by the vendee in a deed of
a pre-existing lien indebtedness not theretofore stanped
would be subject to the exolse stamp tax levied by article
7047e, Vernon's Annotated Civil Statutes, upon the theory
that upon the as tion by the vendes in a2 deed of a -
existing debt or obfigation of the vendsr, equity impliea
a lien to secure the performance of the assumption.

We think the bolding of the cited opinion would
bs entirely applicable to the instant question, despite the
faot that the original indebtedness, paynent oi whioh is
assumed in the 4ead involved, was not subject, upon recorda-
tion to the excise stamp tax levied by Article 70476, V.A.C.S.,
because the instrument evidencing such indebtedness ran in
favor of an instrumentality of the Federal Government, which
enjoyed and admitted immunity frou state taxation. The
equitable lien obligation oreated by the execution of the
deed in question, ocontaining the express assuamptlon and prom-
ise to pay, does not run in favor of this ianstrumentality of
the ?oderai Government, but rather in favor of the veador in
the instrument, a private individual, subject in 21l things
to the tax lawe of Texas. FHence, the excise tax in question
acerues in conneotion with the recording of the deed oon-~
taining the assumption agreement, but its amount is determined
and measured by the amount of the pre-existing indebdtedness,
The faet that such pre-existing indebtedness, or rather the
instrument evidencing same, was not subject to this tax, does
not, in our opinion, destroy the application of Opinion No,
0=1328 to this guestion.

we accordingly answer your question in the affir-
nativoi and enclose for ur convenience and information &

copy of our Opinion ¥No. 0=-13528, referred to in the above
discussioa,
Yours very truly
ATTORREY GINZIRAL OF TEXiS
By % =1 ;.%%Q —
rat 1, Nert,4¥, ‘7 -
Assistant
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